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IN THE COURT OF SESSIONS JUDGE, SONITPUR AT 
TEZPUR 

 
CRIMINAL APPEAL NO.05 (S-2)/2016 
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S/O Md. Abdul Latif, 
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J U  D  G  M  E  N  T. 

1.  This appeal is directed against the Judgment dated        

16-03-2016 passed by the learned Assistant Sessions Judge, 

Sonipur, Tezpur in Sessions Case No. 50 of 2014. By the 

impugned Judgment, the learned trial court has convicted the 

appellant u/s 417 of the IPC and awarded certain sentences. It 

may be stated that the appellant Md. Mainul Haque was initially 

charge with sections 366 A, 323,344,420 and 506 of the IPC. He 

was acquitted from the offences under Sections 344, 366 A, 323 

and 506 of the IPC. The court below convicted the appellant u/s 

417 of the IPC in view of the law laid down in section 222(2) of 

the Cr.P.C.  

 

2.  For proper appreciation of this appeal, I shall take up the 

prosecution case against the appellant.  

Prosecution case. 

3.  The prosecution case against the appellant revolves within 

a very small campus. On the day of occurrence, the present 

appellant forcibly took the victim girl to his house in a Maruti van. 

She was kept confined in his house. She was kept in the house of 

the appellant for a period of one month and during this period her 

parents and relatives came to meet her but they were debarred 

from meeting her. The victim girl was also beaten up by the 

mother of the accused. After expiry of one month, the accused 

beat her and drove her out of his house. Then she returned to her 

father’s house and filed the present case through her father. The 

victim was about 17 years old at the time of occurrence.  

4.  While giving statement u/s 164 Cr.P.C. the victim has 

stated that for a period of four years prior to the occurrence she 

was in love with the appellant Mainul Haque. She also told him 
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that after she would pass her matriculation examination, she 

would marry him but the appellant was not agreeable to that 

proposal. He insisted on a quick marriage. The victim has also 

stated before the Magistrate that on the day of occurrence the 

appellant forcibly took her in a vehicle to Tezpur Court and her 

marriage with the accused was solemnized there. Thereafter, she 

was taken to the house of the appellant but the victim has stated 

that during one month stay in the house of the appellant, the 

appellant had sexual intercourse with her but the mother of the 

appellant used to harass physically and mentally. She was not 

allowed to meet her parents when they came to the house of the 

appellant to meet her. Finally, the victim stated before the 

Magistrate that she was driven out of the house of the appellant 

after one month.  

5.  Here in this case, the trial court has convicted the appellant 

u/s 417 of the IPC, therefore, I would not deliberate upon other 

sections of law. The learned counsel for the appellant has 

submitted his argument on the point that the trial court has 

committed error by convicting the appellant u/s 417 of the IPC. In 

my considered opinion, the learned counsel for the appellant has 

erroneously oriented himself while moving the appeal.    

6.  Here in this case, I find that the only point for 

determination is as to whether the appellant had actually cheated 

the victim.  

Point for determination.  

7. The point for determination in this trial is as to whether the 

appellant cheated the victim any manner.  
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Decision and reasons thereof. 

8.  There is no doubt that on a conjoint to reading of the 

materials available on record and the evidence thereof, it appears 

that the allegation against the appellant is that on a promise of 

marriage he had sexual intercourse and  thereafter the  appellant 

had backed out and thereby cheated the victim.  

9. The victim girl has supported the prosecution case in her 

evidence-in-chief, but in cross-examination she has admitted that 

at the time of occurrence of this case the appellant had married 

another girl named Salima Begum.  

10. The prosecution has examined the mother of the victim of 

this case. She has stated before the prosecution counsel that the 

appellant had executed an agreement (not produced by 

prosecution) on the ground that he would marry the victim and 

accordingly, on the strength of that agreement he had sexual 

relationship with her. The mother of the victim has clearly stated 

that on the basis of the said agreement she along with the family 

had allowed the appellant to relationship with the victim. The 

mother has stated that the appellant breached the agreement by 

marrying another girl. She has also stated that since the appellant 

failed to marry her daughter, this case has been lodged against 

him.  

11. I find that the rest of the evidence available in the record is 

no more relevant in the present case.  

12.  Now, most pertinent question arise in this case is as to 

whether the victim had actually cheated by the appellant. 
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13.  The offence of cheating has been described in section 415 

of the Indian Penal Code. The section 415 reads as – 

 

415. Cheating.-- Whoever, by deceiving any person, fraudulently 

or dishonestly induces the person so deceived to deliver any 

property to any person, or to consent that any person shall retain 

any property, or intentionally induces the person so deceived to 

do or omit to do anything which he would not do or omit if he 

were not so deceived, and which act or omission causes or is likely 

to cause damage or harm to that person in body, mind, reputation 

or property, is said to" cheat".  

Explanation.- A dishonest concealment of facts is a deception 

within the meaning of this section.  

14. In Hira Lal Hari Lal Bhagwati v. CBI, New Delhi 

[(2003) 5 SCC 257], the Hon,ble Supreme Court has  opined as 

under: 

It is settled law, by a catena of decisions, that for establishing the 

offence of cheating, the complainant is required to show that the 

accused had fraudulent or dishonest intention at the time of 

making promise or representation. From his making failure to keep 

promise subsequently, such a culpable intention right at the 

beginning that is at the time when the promise was made cannot 

be presumed. 

15.  In Anil Mahajan vs Bhor Industries Ltd and another, 

(2006) 1 SCC (Crl) 746, in which the Apex Court has held as 

follows:  

http://indiankanoon.org/doc/1827163/
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.... Reliance has been placed, in that order, on various decisions of 

this Court holding that from mere failure of a person to keep up 

promise subsequently, a culpable intention right at the beginning 

that is, when he made the promise cannot be presumed. A 

distinction has to be kept in mind between mere breach of 

contract and the offence of cheating. It depends upon the 

intention of the accused at the time of inducement. The 

subsequent conduct is not the sole test. Mere breach of contract 

cannot give rise to criminal prosecution for cheating unless 

fraudulent, dishonest intention is shown at the beginning of the 

transaction. 

16. In Harmanpreet Singh Ahluwalia and othersvs State 

of Punjab and Others, (2009) 3 SCC (Crl) 620 , in which, the 

Apex Court has held as follows; 

An offence of cheating cannot be said to have been made out 

unless the following ingredients are satisfied: 

(i) deception of a person either by making a false or misleading 

representation or by other action or omission; 

(ii) fraudulently or dishonestly inducing any person to deliver any 

property; or 

(iii) to consent that any person shall retain any property and 

finally intentionally inducing that person to do or omit to do 

anything which he would not do or omit. 

17. For the purpose of constituting an offence of cheating, the 

complainant is required to show that the accused had fraudulent 

or dishonest intention at the time of making promise or 

representation. Even in a case where allegations are made in 
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regard to failure on the part of the accused to keep his promise, in 

the absence of a culpable intention at the time of making initial 

promise being absent, no offence under Section 420 of the Penal 

Code can be said to have been made out. I may reiterate that one 

of the ingredients of cheating as defined in Section 415 of the 

Penal Code is existence of an intention (sic a fraudulent of 

dishonest intention at the time) of making initial promise or 

existence thereof from the very beginning of formation of 

contract. 

18.  In Dipak Gulati V State of Haryana, reported in   

(2013) 7 SCC 675, the Hon,ble Supreme Court has deliberated 

upon a subject similar to the present one before me. The facts of 

the case before the Supreme Court are like this – 

The appellant and Geeta, prosecutrix, 19 years of  age,  student of 

10+2 in Government Girls Senior Secondary School, Karnal, had 

known each other for some time. Appellant had been meeting her 

in front  of school in an attempt to develop intimate 

relations with her.  On 10.5.1995, the appellant induced her to go 

with him to Kurukshetra, to get married and she agreed.  En 

route Kurukshetra from Karnal, the appellant took her to Karna 

Lake (Karnal), and had sexual intercourse with her against her 

wishes, behind bushes. Thereafter, the appellant took her to 

Kurukshetra, stayed with his relatives for 3-4 days  and committed 

rape upon her. The prosecutrix was thrown out after 4 

days by the appellant. She then went to one of the 

hostels in Kurukshetra University, and stayed there for a few days. 

The warden of the hostel became suspicious and thus, 

questioned the prosecutrix. The prosecutrix has narrated the 

incident to the warden, who informed her father. Meanwhile, the 

http://www.google.co.in/url?sa=t&rct=j&q=&esrc=s&frm=1&source=web&cd=4&cad=rja&uact=8&ved=0CDgQFjAD&url=http%3A%2F%2Fwww.supremecourtcases.com%2Findex2.php%3Foption%3Dcom_content%26itemid%3D99999999%26do_pdf%3D1%26id%3D43679&ei=Iic1U7vODY3zrQeBz4DYBw&usg=AFQjCNHCApjdtZQCQg7tHONqyyGE1jcxUA
http://www.google.co.in/url?sa=t&rct=j&q=&esrc=s&frm=1&source=web&cd=4&cad=rja&uact=8&ved=0CDgQFjAD&url=http%3A%2F%2Fwww.supremecourtcases.com%2Findex2.php%3Foption%3Dcom_content%26itemid%3D99999999%26do_pdf%3D1%26id%3D43679&ei=Iic1U7vODY3zrQeBz4DYBw&usg=AFQjCNHCApjdtZQCQg7tHONqyyGE1jcxUA
http://www.google.co.in/url?sa=t&rct=j&q=&esrc=s&frm=1&source=web&cd=4&cad=rja&uact=8&ved=0CDgQFjAD&url=http%3A%2F%2Fwww.supremecourtcases.com%2Findex2.php%3Foption%3Dcom_content%26itemid%3D99999999%26do_pdf%3D1%26id%3D43679&ei=Iic1U7vODY3zrQeBz4DYBw&usg=AFQjCNHCApjdtZQCQg7tHONqyyGE1jcxUA
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prosecutrix left the hostel and went to a temple, where she once 

again met the appellant.  Here, the appellant convinced her to 

accompany him to Ambala to get married. When they 

reached the bus stand, they found her father present there along 

with the police.  The appellant was apprehended. 

19. Baldev Raj  Soni,  father  of  the  prosecutrix,  had  lodged  

a complaint on 16.5.1995 under Sections  365  and  366  IPC,  

which  was  later converted to one under Sections 365 and 376 

IPC. 

20. The point before the Hon,ble Supreme Court was whether 

her consent had been obtained on the  false promise of marriage. 

Thus, the provisions of Sections 417, 375 and 376 IPC have to be 

taken into consideration, along with the provisions of Section 90 of 

the Act 1872. Section 90 of the Act 1872 provides,  that any 

consent  given  under  a  misconception  of  fact,  would  not  be 

considered as valid consent, so far as the provisions of  Section  

375 IPC are concerned,  and  thus,  such  a  physical  relationship  

would  tantamount to committing rape. 

21. The Hon,ble Supreme Court has categorized the facts of 

the case as under – 

A. The prosecutrix had left her home voluntarily, of 

her own free will to get married to the appellant. 

B.  She was  19  years of age at the relevant time and was, 

hence, capable  of  understanding the  complications  and  issues  

surrounding  her  marriage   to   the appellant.  

C. According to the version of events provided by her, the 

prosecutrix had called the appellant on a number given to her 

by him, to ask him why he had not met her at the place that  had  

been  pre- decided by them. She also waited for him for a long 

time, and when  he  finally arrived she went  with  him  to  the  

Karna  lake  where  they indulged in sexual intercourse. 
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D. She did not raise any objection at this stage and made no 

complaints to anyone.  

E. Thereafter, she also went to Kurukshetra with the  

appellant,  where  she  lived  with  his relatives. 

F.  Here to, the prosecutrix voluntarily became intimate with 

the appellant.   

G. She then, for some reason, went to live in the hostel at 

Kurukshetra University illegally, and once again came into contact 

with the appellant at the Birla Mandir.  

H.  Thereafter, she even proceeded with the appellant to the 

old bus-stand in Kurukshetra, to leave for Ambala so that the two 

of them could get married in court at Ambala. However, here they 

were apprehended by the police.  

I. If the prosecutrix was in fact going  to  Ambala  to  marry  

the  appellant, as stands fully established from the evidence on 

record, we  fail to understand on what basis the allegation of 

“false  promise  of  marriage” has  been  raised  by  the  

prosecutrix. 

22.       Reverting to the case in hand, I think that the law is very 

clear that a promise to marry without anything more will not give 

rise to “misconception of fact” within the meaning of Section 90, 

I.P.C. In the instant case, the victim claimed that she was 

promised of marriage by the accused and on that promise she 

allowed him to have sexual intercourse with her. It must be kept 

in mind that she had already attained sufficient maturity at the 

relevant time of occurrence. The mother of the prosecutrix has 

stated before the prosecution counsel that the appellant had 

executed an agreement on the ground that he would marry the 

victim and accordingly, on the strength of that agreement he had 

sexual relationship with her. That means that when the appellant 

agreed to marry the victim the mother also allowed him to have 



Page 10 of 10 

 

Criminal Appeal No. 05(S-2) 2016. Page 10 

 

sexual relationship with her daughter. Didn’t she knew about the 

consequences of that act. I fail to believe the evidence for holding 

that the mother was made gullible by the appellant. I have 

reasons to hold that the consent was free from any undue 

influence. 

23.  In my considered opinion, in the light of the aforesaid 

discussions of law and the evidence I have no doubt that the 

evidence on record failed to inspire confidence to the effect that 

the prosecutrix was ever cheated by the appellant. The trial court 

has erred when it held the appellant guilty u/s 417 of the IPC. I 

hereby hold that the appellant Md. Mainul Haque is not found 

guilty u/s 417 of the IPC.   

O  R  D  E  R. 

24. That being the position, the appeal is allowed. The 

Judgment and order passed by the learned court below in 

Sessions Case No. 50 of 2014 is set aside. The appellant is 

acquitted from this case.  

  Send down the copy of this Judgment along with the LCR.   

  Given under my hand and seal of this Court on this the 10th 

day of June, 2016. 

    (P.J. Saikia) 
  Sessions Judge, 

          Sonitpur: Tezpur.  

Dictated and corrected by me. 

   (P.J. Saikia) 
 Sessions Judge, 
Sonitpur, Tezpur. 

Transcribed and typed by me.  

(R. Hazarika),Steno. 


